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In 2003, Ps transferred a facade easenent and cash
to a qualified organization. Wth respect to the
facade easenent contribution, Ps clainmed a charitable
contribution deduction in 2003 and a correspondi ng
carryover deduction in 2004; with respect to the cash
contribution, Ps clainmed a charitable contribution
deduction in 2003. R disallowed the deductions, which
led to deficiencies. R also determ ned accuracy-
related penalties under sec. 6662, |I.R C

R has noved for sunmary judgnent. Ps object.

1. Held: Wth respect to the facade easenent
contribution, Ps have failed to raise any genui ne issue
of material fact regarding their conpliance wth sec.

1. 170A-14(g)(6)(ii), Inconme Tax Regs. Because the
facade easenent contribution fails to satisfy the
requirenent in that provision, the interest in property
conveyed by the facade easenent was not protected in
perpetuity. Thus, the facade easenent contribution was
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not a qualified conservation contribution under sec.
170(h), 1.R C, see sec. 170(h)(2)(O, (5 (A, I.RC
and Ps are not entitled to any deduction therefor, see
sec. 170(f)(3), I.RC

2. Held, further, Ps have raised genuine issues
of material fact with respect to the cash contri bution
and the accuracy-rel ated penalties under sec. 6662(a),
|. R C

M chael E. Mwoney, Julie Pruitt Barry, and El eanor E

Farwel |, for petitioners.

Carina J. Canpobasso, for respondent.

OPI NI ON

HALPERN, Judge: Respondent has determ ned deficiencies in,
and penalties with respect to, petitioners’ Federal incone tax,

as foll ows:1?

Penal ti es
Year Defi ci ency Sec. 6662(a) Sec. 6662(h)
2003 $39, 081 $1, 097 $13, 439
2004 36, 340 - - 14, 536

In 2003, petitioners contributed a facade easenent and cash
to the National Architectural Trust (NAT). Wth respect to the
facade easenent contribution, petitioners clainmed a charitable

contribution deduction in 2003 and a correspondi ng carryover

1Unl ess ot herwi se stated, section references are to the
I nternal Revenue Code in effect for the years in issue, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
We round all anpunts to the nearest doll ar.
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deduction in 2004; with respect to the cash contribution, they
clainmed a charitable contribution deduction in 2003. Respondent
di sal | oned those deductions, which led to the deficiencies. Wth
respect to the portions of the underpaynents of tax in 2003 and
2004 attributable to the facade easenent contribution, respondent
determ ned accuracy-rel ated penalties of 40 percent for a gross
val uati on m sstatenent under section 6662(h); in the alternative,
he determ ned accuracy-rel ated penalties of 20 percent? for
negl i gence, substantial understatenent of inconme tax, and
substantial valuation m sstatenent under section 6662(a). Wth
respect to the portion of the underpaynment of tax in 2003
attributable to the cash contribution, respondent determ ned an
accuracy-rel ated penalty of 20 percent for negligence and
substantial understatenent of incone tax under section 6662(a).
Respondent has noved for summary judgnent (the notion).
Petitioners object (the response). At our request, petitioners
also filed a supplenent to the response (the supplenent). W
shall grant the notion only with respect to the facade easenent
contribution. Wth respect to the cash contribution and the

penal ties, we shall deny the notion.

2That is, half the anmobunts under sec. 6662(h) in the table
above.
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Backgr ound

At the tinme they filed the petition, petitioners lived in
Massachusetts. The property here in question is a single-famly
rowhouse |ocated in a historic preservation district in Boston.

I n Decenber 2003, petitioners entered into a preservation
restriction agreenent (the agreenent) wi th NAT pursuant to which
petitioners granted to NAT a facade easenent restricting the use
of the property. NAT also required petitioners to nmake a cash
contribution, calculated as a percentage of the estinated val ue
of the facade easenent, to provide for “nonitoring and

adm ni stration” of the facade easenent. Later that nonth
petitioners contributed $16,840 to NAT,® and NAT accepted the
agreenent. At the tinme of the contributions, Washi ngton Mt ual
Bank, FA (the bank), held a nortgage on the property.

On their 2003 Federal incone tax return, petitioners clained
a charitable contribution deduction of $220,800 for the
contribution of the facade easenment. Because of the Iimtations
on charitable contribution deductions in section 170(b)(1)(C
petitioners clained a charitable contribution deduction with
respect to the facade easenent of only $103,377. Petitioners

also clainmed a charitable contribution deduction of $16,870 for

®Previously, in Cctober 2003, as part of their preservation
restriction agreenment application, petitioners had nade a $1, 000
“good faith deposit”.
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the cash contribution, notw thstanding that the cash contribution
was only $16, 840.
On their 2004 Federal incone tax return, petitioners clained
a carryover charitable contribution deduction of $117,423 rel ated
to the facade easenment contribution.

Di scussi on

| nt roducti on

W may grant summary judgnment “if the pleadings, answers to
interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together wwth the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(b). In
pertinent part, Rule 121(d) provides: “Wen a notion for summary
judgnent is nade and supported * * * an adverse party may not
rest upon the nere allegations or denials of such party’s
pl eadi ng, but such party’s response * * * npust set forth specific
facts show ng that there is a genuine issue for trial.”

Respondent has noved for sunmary judgnment, and so we infer
facts in the manner nost favorable to petitioners. See, e.g.,

Anonynous v. Comm ssioner, 134 T.C. __ ,  (2010) (slip op. at

3-4) (citing Dahlstromyv. Comm ssioner, 85 T.C 812, 821 (1985)).

1. The Facade Easenent Contri bution

Section 170 allows a deduction for any charitable

contribution, subject to certain limtations, that the taxpayer
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makes during the taxable year. |In general, section 170(f)(3)
deni es any deduction for a contribution of an interest in
property that is less than the taxpayer’s entire interest in the
property. One exception to that general rule, however, is for a
qualified conservation contribution. Sec. 170(f)(3)(B)(iii).
Under section 170(h)(1), a qualified conservation contribution
must be a contribution of a “qualified real property interest
* * * exclusively for conservation purposes.”* The interest in
property conveyed by a facade easenent nust be protected in
perpetuity for the contribution of the easenent to be a qualified
conservation contribution. Under section 170(h)(2)(C, a
qualified real property interest nust be “a restriction (granted
in perpetuity) on the use which may be nmade of the real
property.” See also sec. 1.170A-14(b)(2), Incone Tax Regs.
Under section 170(h)(5)(A), “A contribution shall not be treated
as exclusively for conservation purposes unless the conservation
purpose is protected in perpetuity.” See also sec. 1.170A-14(a),
| ncome Tax Regs.

I f the facade easenent was not protected in perpetuity, then
its contribution was not a qualified conservation contribution,

and petitioners are not entitled to any deduction therefor.

“The other requirenment is that the contribution be to a
“qualified organization”. See sec. 170(h)(1)(B). Respondent
concedes that, at the time of the contributions, NAT was a
qual i fied organi zati on under sec. 170(h)(3).
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Section 1.170A-14(g)(6)(ii), Income Tax Regs., requires that, at
the tinme of the gift, the donor nust agree that the donation of
t he perpetual conservation restriction gives rise to a property
right, imedi ately vested in the donee organization, with a fair
mar ket value that, at the tine of the gift, is at |east equal to
the proportionate value that the perpetual conservation
restriction bears to the value of the property as a whol e.
Mor eover, section 1.170A-14(g)(6)(ii), Income Tax Regs., states
in pertinent part:

when a change in conditions give rise to the

extingui shnent of a perpetual conservation restriction

* * *  the donee organi zation, on a subsequent sal e,

exchange, or involuntary conversion of the subject

property, nmust be entitled to a portion of the proceeds

at least equal to that proportionate value of the

per petual conservation restriction * * *

Petitioners concede that the property had a nortgage and
that the bank retained a “prior clainf to all proceeds of
condemmation and to all insurance proceeds as a result of any
casual ty, hazard, or accident occurring to or about the property.
Mor eover, petitioners do not dispute that the bank was entitled
to those proceeds “in preference” to NAT until the nortgage was
satisfied and discharged. The right of NAT to its proportionate
share of future proceeds was thus not guaranteed. Petitioners
argue that whether NAT would receive its proportionate share of

any proceeds is a question of fact. |In effect, petitioners argue

that they have satisfied the requirenment in section 1.170A-
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14(g)(6) (ii), Incone Tax Regs., because NAT might be entitled to
its proportionate share of future proceeds. Yet that provision
states that the donee organi zation nust be so entitled. See id.
The requirenent is not conditional. Petitioners cannot avoid the
strict requirenent in section 1.170A-14(g)(6)(ii), Income Tax
Regs., sinply by showi ng that they would nost |ikely be able to
satisfy both their nortgage and their obligation to NAT. The
facade easenent contribution thus fails to satisfy the
requi renment in section 1.170A-14(g)(6), Income Tax Regs., and so
fails to satisfy the enforceability in perpetuity requirenent
under section 170(h)(2)(C and (5)(A).

The facade easenent contribution thus fails as a matter of
law to conply with the enforceability in perpetuity requirenments
under section 1.170A-14(g), Inconme Tax Regs. For that reason, we
find that the facade easenent contribution was not protected in
perpetuity and so was not a qualified conservation contribution
under section 170(h)(1).° W shall grant the notion with respect
to the facade easenment contribution.

[11. The Cash Contri bution

Respondent argues that we should disallow the charitable
contribution deduction for the cash contribution for two reasons.

First, respondent argues that the cash contribution was a

We therefore need not address respondent’s additional
argunents that we should disallow the charitable contribution
deduction for the facade easenent contri bution.
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conditional gift and so violated section 1.170A-1(e), |ncone Tax
Regs. Second, respondent argues that the cash contribution was

part of a quid pro quo and so violated the rule of Hernandez v.

Commi ssioner, 490 U.S. 680 (1989). Petitioners, however, raise

genui ne issues of material fact with respect to both argunents.

First, section 1.170A-1(e), Incone Tax Regs., states:

|f as of the date of a gift a transfer for charitable

pur poses i s dependent upon the perfornmance of sone act

or the happening of a precedent event in order that it

m ght becone effective, no deduction is allowable

unl ess the possibility that the charitable transfer

wi |l not becone effective is so renote as to be

negligible. * * *

In neither the response nor the supplenent do petitioners
di spute that the cash contribution was a conditional gift; that
is, petitioners seemto concede that the agreenent required NAT
to refund the cash contribution if the appraisal found the facade
easenent to have no val ue.

Petitioners, however, rely on the exception (quoted above)
in section 1.170A-1(e), Income Tax Regs. They argue that the
possibility that the charitable transfer would not becone
effective--that is, the possibility that the appraisal would find
t he facade easenent to have no val ue--was “so renote as to be
negligible.” See id. Mreover, according to petitioners, that

inquiry is inherently factual. W agree.

Second, under Hernandez v. Conmmi SSioner, supra, a transfer

is not a charitable contribution if it is part of a quid pro quo.
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Respondent argues that the cash contribution was paynent for a
service. Respondent seens to argue that, in return for the cash
contribution, NAT accepted the facade easenent contribution so
that petitioners could claima charitable contribution deduction.
Even if NAT required petitioners to make the cash contri buti on,
however, we are not convinced that that is sufficient to deny a
charitabl e contribution deduction under Hernandez.?®

Because petitioners raise genuine issues of material fact
regardi ng the cash contribution, we shall deny the notion with
respect to the cash contribution.

V. Accuracy-Rel ated Penalties

Respondent concedes that “if the facade easenent
contribution is disallowed as a matter of law * * * the gross
m sstatenent valuation (and the substantial val uation
m sstatenent) penalties would not apply.” W accept his
concession. For both the facade easenent contribution and the
cash contribution, we nust decide only whether to sustain the
accuracy-rel ated penalties of 20 percent for negligence and

substantial understatenent of incone tax under section 6662(a).

®Respondent does not explicitly allege fraud or coll usion.
That is, he does not state (although he inplies) that the cash
contribution was a paynent to NAT for its conpliance in hel ping
petitioners claima deduction for the facade easenent--a
deduction that, respondent inplies, both NAT and petitioners knew
was illegitimate because the facade easenent itself was
wort hl ess. Nonet hel ess, even if respondent did so argue,
petitioners have all eged enough facts to raise a genuine issue as
to fraud or collusion.
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Because petitioners raise genuine issues of material fact
regarding the applicability of the reasonable cause defense to
the penalties, we nust deny the notion with respect to those
penal ties.

Section 6664(c)(1) provides that the accuracy-rel ated
penalty shall not be inposed with respect to any portion of an
under paynent if the taxpayer shows that there was reasonabl e
cause for that portion and the taxpayer acted in good faith with
respect to that portion. Further:

The determ nation of whether a taxpayer acted with

reasonabl e cause and in good faith is made * * * case-

by-case * * * taking into account all pertinent facts
and circunstances. * * * Reliance on * * * professional
advice * * * constitutes reasonabl e cause and good

faith if, under all the circunstances, such reliance
was reasonabl e and the taxpayer acted in good faith.

* * %

Sec. 1.6664-4(b)(1), Incone Tax Regs.; see also sec. 1.6664-4(c),
| ncone Tax Regs. (“Reliance on opinion or advice”).

Respondent argues that petitioners may not, as a matter of
law, rely on the reasonabl e cause exception.” In so concl uding,
respondent relies on communi cations between M. Kaufrman and a
representative of NAT that suggest M. Kaufman had reason to

beli eve the facade easenent in fact had no val ue. Petitioners

'Respondent al so argues that petitioners may not, as a
matter of law, rely on the substantial authority exception under
sec. 6662(d)(2)(B)(i). Because we find that petitioners have
rai sed a genuine issue of material fact as to the applicability
of the reasonabl e cause defense, we need not address the
substantial authority exception.
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assert that the significance of those conmmunications nust be
determined in the light of all the relevant facts and

ci rcunst ances, and we agree. Petitioners argue that they relied
on the advice of their accountant. Petitioners argue that at
trial (1) their accountant would testify to show that they had
reasonabl e cause for claimng a charitable contribution deduction
for their contributions to NAT of the facade easenent and the
cash and (2) they thenselves would testify as to their
under st andi ng of the value of the facade easenent and their good
faith belief that their contribution was a qualified conservation
contribution under section 170(h)(1).

Because petitioners raise genuine issues of material fact
regarding the applicability of the reasonabl e cause exception to
the accuracy-related penalties, we shall deny the notion with
respect to those penalties.

V. Concl usi on

For the reasons stated, we shall grant the notion with
respect to the facade easenent contribution. Wth respect to the

cash contribution and the penalties, we shall deny the notion.

An appropriate order wll

be issued.



