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P's only activity is land surveying in Tennessee.
P does not enploy any licensed engineers, is not
associated with any firmthat enploys |icensed
engi neers, and does not provide any services that State
| aw requires to be perforned only by a |licensed
engi neer.

Pursuant to sec. 1.448-1T(e)(4)(i), Tenporary
I ncone Tax Regs., 52 Fed. Reg. 22768 (June 16, 1987)
(the tenporary regul ation), engineering includes
surveying and mapping. R determned that P's | and
surveyi ng constitutes the performance of services in
the field of engineering pursuant to the tenporary
regul ation and that, therefore, Pis a qualified
personal service corporation as defined in sec.
448(d)(2), I.R C., subject to a flat 35-percent incone
tax rate under sec. 11(b)(2), I.R C

P asserts that the tenporary regulation is invalid
or, if valid, neans that surveying and mappi ng
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services, if perforned by an engineer, would qualify as
services in the qualifying field of engineering and
does not apply in P's situation. P asserts, citing

G ut man- Mazl er Engg. Inc. v. Conm ssioner, T.C Meno.
2008- 140, and Alron Engg. & Testing Corp. v.

Comm ssioner, T.C Menp. 2000-335, that the Court
should ook to State | aw to deci de whet her surveying is
in the field of engineering. P contends that |and
surveying in Tennessee can be perfornmed only by a
licensed | and surveyor and that P is not licensed to
performany activity which State law requires to be
performed by a |icensed engi neer.

1. Held: Wiether a service is perfornmed in a
qualifying field under sec. 448(d)(2), I.R C, is to be
deci ded by examning all relevant indicia and is not
controlled by State licensing | aws. See Rai nbow Tax
Serv., Inc. v. Comm ssioner, 128 T.C. 42, 46-47 (2007).

2. Held, further, the tenporary regulation is
supported by the legislative history, by the ordinary
meani ng of the term*®“civil engineering”, which
enconpasses surveying, Whbster’'s Third New
International Dictionary 413 (2002), and by ot her
indicia that surveying is regarded as within the field
of engineering; it is valid under Natl. Muffler Dealers
Association v. United States, 440 U. S. 472 (1979) (it

i npl enents the congressional nmandate in a reasonable
manner), and under Chevron U.S.A Inc. v. Natural Res.
Def. Council, Inc., 467 U. S. 837, 842-843 (1984) (it is
not arbitrary, capricious, or manifestly contrary to
the statute).

3. Held, further, P s land surveying is a service
performed in the field of engineering under sec.

448(d)(2), I.R C., and P is subject to the flat 35-
percent inconme tax rate under sec. 11(b)(2), I.R C

Maurice W Gerard, for petitioner.

Caroline R Krivacka, for respondent.
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OPI NI ON
DAWBQN, Judge: Respondent determ ned a deficiency of $9, 762

in petitioner’s Federal incone tax for its tax year ending
Decenber 31, 2005. 1In the notice of deficiency, respondent
determ ned that petitioner is a qualified personal service
corporation under section 448 subject to a flat 35-percent incone
tax rate under section 11(b)(2).! Wether petitioner is a
qual i fied personal service corporation depends upon whet her
petitioner’s sole activity of |land surveying constitutes the
performance of services in the field of engineering for purposes
of section 448.

Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulated facts are incorporated as our findings by this
ref erence. ?

Petitioner was incorporated under the laws of the State of
Tennessee. |Its principal place of business is Seynour,
Tennessee. Petitioner tinmely filed Form 1120, U.S. Corporation
| ncone Tax Return, for 2005, reporting taxable inconme of $48, 808

and tax of $7, 321.

1Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code in effect for 2005, and Rule references are
to the Tax Court Rules of Practice and Procedure.

2Respondent previously filed a notion for summary judgnent
pursuant to Rule 121. The parties’ subm ssion of the case fully
stipul ated renders that notion noot.
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Petitioner is in the business of surveying |land, and | and
surveying is the only service petitioner provides. Petitioner
does not have any enpl oyees who are |licensed engi neers, is not
associated with any firmthat enploys |icensed engi neers, and
does not provide any services that State law requires to be
performed only by a licensed engi neer.

Di scussi on

Applicable Sections of the Internal Revenue Code and
Requl ati ons

Section 11(a) inposes a tax on the taxable incone of every
corporation. Although for Federal incone tax purposes
corporations generally are taxed at graduated incone tax rates
under section 11(b)(1), qualified personal service corporations
as defined in section 448(d)(2) are taxed at a flat 35-percent
income tax rate. Sec. 11(b)(2).

A qualified personal service corporation is any corporation
that satisfies a function test and an ownership test. Sec.
448(d)(2). Petitioner argues that it is not a qualified personal
service corporation because it does not neet the function test.?3

The function test requires that substantially all of the
corporation’s activities involve the performance of services in

the fields of “health, |aw, engineering, architecture,

3Petitioner has not asserted that it does not satisfy the
ownership test and is deened, therefore, to have conceded t hat
the ownership test is satisfied if its land surveying is in the
field of engineering.
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accounting, actuarial science, performng arts, or consulting”
(qualifying field). Sec. 448(d)(2)(A). Section
1.448-1T(e)(4) (i), Tenporary Incone Tax Regs., 52 Fed. Reg. 22768
(June 16, 1987) (sonetines the tenporary regulation), provides:

(4) Function test.--(i) In general.--A corporation
meets the function test if substantially all the
corporation’s activities for a taxable year involve the
performance of services in one or nore of the follow ng
fields--

(A) Health,

(B) Law,

(© Engineering (including surveying and mappi ng),
(D) Architecture,

(E) Accounti ng,

(F) Actuarial science,

(G Performng arts, or

(H) Consul ting.

Substantially all of the activities of a corporation
are involved in the performance of services in any
field described in the precedi ng sentence (a qualifying
field), only if 95 percent or nore of the tinme spent by
enpl oyees of the corporation, serving in their capacity
as such, is devoted to the performance of services in a
qualifying field. For purposes of determ ning whet her
this 95 percent test is satisfied, the performance of
any activity incident to the actual performance of
services in a qualifying field is considered the
performance of services in that field. Activities
incident to the performance of services in a qualifying
field include the supervision of enployees engaged in
directly providing services to clients, and the
performance of adm nistrative and support services
incident to such activities.



1. Positions of the Parties

Respondent determ ned that petitioner’s |and surveying
constitutes the performance of services in the field of
engi neering pursuant to section 1.448-1T(e)(4)(i), Tenporary
I ncone Tax Regs., supra. Respondent asserts that the regulation
i's supported by the legislative history and reflects the
congressional intent.

Petitioner asserts that the tenporary regul ation as
interpreted and applied by respondent is invalid in that it
expands the neani ng of engineering beyond the ordi nary neani ng
and brings into the definition of engineering the entirely

separate profession of |and surveying. Cting Gutnman-Mzler

Engg. Inc. v. Comm ssioner, T.C Meno. 2008-140, and Alron Engg.

& Testing Corp. v. Comm ssioner, T.C. Meno. 2000-335, petitioner

asserts that the Court should ook to State |aw to determ ne

whet her an activity is the performance of a service “in the field
of engineering”. Petitioner asserts that its |land surveying is
not performed in the field of engineering because the activities
of engineering and | and surveying are separately |icensed and

adm ni stered under Tennessee |aw. For conpl eteness, we briefly
summari ze the relevant State | aw provi sions.

I[11. Tennessee Reqgi stration Requirenents for Engi neers and
Land Surveyors

It is unlawful for any person to practice either |and

surveying or engineering in Tennessee unless the person has been
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duly registered or is exenpted fromregistration under Tennessee
|aw. Tenn. Code Ann. secs. 62-18-101(b), 62-2-101 (2009). Land
surveying and engineering require separate registration and are
governed by separate boards and statutes.

The practice of |and surveying is governed by Tenn. Code
Ann. secs. 62-18-101 to 62-18-127 (2009) and regul ated by the
State Board of Exam ners for Land Surveyors. The practice of
engi neering is governed by the applicable provisions of Tenn.
Code Ann. secs. 62-2-101 to 62-2-406, 62-2-601, and 62-2-602
(2009) and regul ated by the State Board of Exam ners for
Architects and Engi neers.

A person who has not practiced surveying for at |east 10
years and who wi shes to practice |and surveying in Tennessee nust
pass the fundanentals of |and surveying exam nation prepared by
t he National Council of Exam ners for Engineering and Surveying
(NCEES). Tenn. Code Ann. sec. 62-18-109. A person wshing to
practice engineering in Tennessee nust pass two exam nations
prepared by NCEES-t he fundanmental s of engi neering exam nation
(not required w th undergraduate engi neering degree and 12 or

nore years of progressive engineering experience) and the
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principles and practice of engineering exam nation.* Tenn. Code
Ann. secs. 62-2-401, 62-2-402, and 62-2-405.

Tennessee statutes and regul ations do not define the
practice of engineering. However, Tenn. Code Ann. sec.
62-18-102(3) defines the “Practice of |and surveying” as foll ows:

“Practice of |and surveying” neans any service of work,
t he adequat e performance of which invol ves the
application of special know edge of the principles of
mat hematics, the rel ated physical and applied sciences
and the relevant requirenents of |aw for adequate
evidence to the act of neasuring and | ocating |ines,
angl es, elevations, natural and man-nade features in
the air, on the surface of the earth, within

under ground wor ki ngs and on the beds of bodies of water
for the purpose of determ ning areas and vol unes, for

t he nonunenting of property boundaries and for the
platting and | ayout of |ands and subdivisions of |and,
i ncl udi ng the topography, drainage, alignnment and
grades of streets, and for the preparation and

per petuation of maps, records, plats, field notes,
records and property descriptions that represent these
surveys * * *

“The NCEES prepares separate fundanmental s of engi neering
exans for the seven mmjor engineering disciplines (chem cal,
civil, electrical, environnental, industrial, mechanical, and
ot her disciplines); two-thirds of the questions cover al
di sciplines (breadth part) and one-third cover the specific
discipline (depth part). Eleven percent of the questions in the
depth part of the fundanental s of engineering exam nation for
civil engineering are questions on surveying.

NCEES prepares separate principles and practice of
engi neering exam nations in 25 engi neering disciplines or
subdi sci plines. The civil engineering examcovers five
subdi sci pl i nes—constructi on, geotechnical, structural,
transportation, and water resources and environnental --and
consists of a breadth part and a depth part. The breadth part
contains questions fromall five subdisciplines of civil
engi neering. The depth exanms focus nore closely on a single
subdi sci pline of civil engineering.
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There is sone overlap between the functions of a |licensed
engi neer and those of a licensed |and surveyor; e.g., either a
regi stered engineer or a registered | and surveyor nmay prepare a
detai |l ed topographic map to acconpany an application for a coal
surface mning operations permt pursuant to Tenn. Code Ann. sec.
59-8-407 (2002). The Tennessee State Board of Exam ners for
Architects and Engi neers has adopted the foll ow ng delineation of
engi neering and surveyi ng:

1. Land surveying, neasurenent and cal cul ati on of
areas, boundaries, property |lines, the subdivision of
property and the plotting thereof nust be done by a
surveyor and his draw ng nust bear his seal.

2. Subdivision road alignnment, road grades, cutting
and filling of subdivision lots, and changes to the

t opography which involves a final grading plan nmay be
performed by either an engi neer or a surveyor; the
designer’s seal nust be applied to the drawing. In

| ocalities where instability of final grades and sl opes
requi res analysis of soils to prevent conditions
hazardous to |ife and property, design of roads,

sl opes, ditches, and building sites nust be done by an
engi neer.

3. Culverts, stormdrai nage pipes, water |ines, sewer
lines, electric power lines or other utilities not

exi sting prior to devel opnent shall not be shown on a
subdi vi si on drawi ng unl ess that draw ng bears the seal
of the engi neer who desi gned them

4. The issue of whether or not the design of storm

wat er drai nage systens nmay be conducted by a |icensed

| and surveyor was addressed in an opinion by the
Attorney General’s Ofice on February 9, 2004 (Opinion
No. 04-018). That Opinion answers the question: “Does
the statute (Tenn. Code Ann. 862-18-102(3), defining
the “practice of |and surveying”) allow | and surveyors
to conduct and perform drai nage design and cal cul ati ons
required for the construction of subdivisions,

i ncluding determ ning the detention and retention of



- 10 -

stormwater as well as determ ning the size of ponds,
basi ns, pipes and culverts which hold and t hrough which
stormwater will flow?” The Opinion concludes, based
on its analysis and past authorities, that a |licensed
| and surveyor who is not a registered engi neer may not
conduct drai nage design and cal cul ati ons of this kind.
* * * [Tennessee State Board of Architectural and

Engi neeri ng Exam ners, Reference Manual for Building
O ficials and Design Professionals, appendi x H, Design
and Practice Policies, IV. Delineation of Engineering
and Surveying (Adopted Jan. 26, 1990; revised and
adopted Cct. 4, 1997; revised and adopted July 10,
2008) . ]

V. Casel aw

Petitioner asserts that because | and surveying in Tennessee
cannot be perforned by a |icensed engineer who is not also a
licensed | and surveyor, |and surveying in Tennessee is not in the
field of engineering. Petitioner concludes that, consistent with

G ut man- Mazl er Engg. Inc. v. Conmissioner, T.C. Menp. 2008-140,

and Alron Engg. & Testing Corp. v. Conm ssioner, T.C. Meno.

2000-335, its land surveying is not in the field of engineering.

But cf. Rainbow Tax Serv., Inc. v. Conmm ssioner, 128 T.C. 42, 47

(2007) (whether services were within the field of accounting
under section 448(d)(2) not controlled by State |icensing | aws).

In Alron Engg. & Testing Corp. v. Conm ssioner, supra, the

t axpayer, a Wsconsin corporation, perforned both engi neering
servi ces and geotechnical testing services. At issue was whet her
t he geotechnical testing was within the field of engineering
under section 448(d)(2). W observed that under Wsconsin | aw an

engi neer licensed with the State nust neet certain m ni num
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educati on, experience, and exam ning board requirenments but that
there are no standard m ni mum requirenents for technicians who
perform geot echni cal testing services under the |aws of

W sconsin. W concluded that geotechnical testing did not
require the sane education, training, and mastery as engi neering
and held that it did not constitute engineering.

I n Rai nbow Tax Serv., Inc. v. Conmm ssioner, supra, we held

that tax return preparation and bookkeepi ng services provi ded by
a Nevada corporation were within the qualifying field of
accounting under section 448(d)(2). |In that case, although we
exam ned State |law, we noted that section 448(d)(2) requires only
that the services be in the “field of accounting” and is not
l[imted to public accounting. 1d. at 46. W declined to limt
services perfornmed in the field of accounting to those requiring
State licensure. Rather, we applied the regul ati ons pronul gat ed
under section 448 and the ordinary nmeani ng of the words
“accounting” and “bookkeepi ng” (defined as a branch of
accounting), noted that under Nevada |aw “public accounting”

i ncludes “the preparation of tax returns”, and consi dered that
the “field of accounting” historically included tax return
preparati on and bookkeepi ng services. 1d. at 46-47. Thus,

al t hough neither tax return preparation nor bookkeeping requires

t he sane education, training, and mastery as accounting, we held
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that those activities were services in the field of accounting.

Cf. Alron Engg. & Testing Corp. v. Conmni Ssioner, supra.

In Alron Engg. & Testing Corp. we |l ooked prinmarily to State

law i n hol ding that geotechnical testing was not in the field of
engi neering. W did not consider other indicia that m ght

i ndi cate that geotechnical engineering is a branch of civil

engi neering that historically includes geotechnical testing.?®

See supra note 4. However, Rai nbow Tax Serv., Inc. instructs us

to consider other indicia in deciding whether a service is
performed in a qualifying field under section 448(d)(2). W
shall do so here in deciding whether section 1.448-1T(e)(4) (i),
Tenporary I ncone Tax Regs., supra, properly includes surveying in
the field of engineering for purposes of section 448(d)(2).

V. “Field of Engi neerinqg”

When a court reviews an agency’s construction of the statute
which it admnisters, “if the statute is silent or anbiguous with
respect to the specific issue, the question for the court is
whet her the agency’s answer is based on a perm ssible

construction of the statute.” Chevron U S.A. Inc. v. Natural

The NCEES principles and practice of engineering breadth
exam nation for civil engineering includes questions on materi al
testing (e.g., concrete, soil, asphalt) and subsurface
exploration and sanmpling (soil classification and boring | og
interpretation). The depth exam for geotechnical civil
engi neering includes questions on subsurface exploration and
sanpling, covering drilling and sanpling procedures, soi
cl assification, general rock characterization, boring |og
interpretation, and in situ testing.
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Res. Def. Council, Inc., 467 U S. 837, 842-843 (1984). A

regul ati on adopting a “perm ssible construction” of a statute is
due deference “if the statute is silent or anmbiguous with respect

to the specific issue”. 1d. at 843; see also Bingler v. Johnson,

394 U. S. 741, 751 (1969) (regulation was valid where definitions
of terms in the regulation “[conported] with the ordinary
understanding of” the terns). Thus, we first nust deci de whet her
the tenporary regulation’s inclusion of surveying in the field of
engineering is a perm ssible construction of section 448(d)(2).
The words of a statute should be given their normal neaning
and effect in the absence of a showi ng that sone other neani ng

was intended. Leocal v. Ashcroft, 543 U S 1, 9 (2004). If the

intent of Congress is clearly and unanbi guously expressed by the
statutory | anguage at issue, the Court nust apply the statute

according to its terns. Zuni Pub. Sch. Dist. No. 89 v. Dept. of

Educ., 550 U. S. 81, 93-94 (2007) (“normally neither the
| egi sl ative history nor the reasonabl eness of the Secretary’s
met hod woul d be determ native if the plain | anguage of the
stat ut e unanbi guously i ndicated that Congress sought to foreclose
the Secretary’ s interpretation”).

Section 448 |ists eight qualifying fields but does not
define any of them \en interpreting the text of a statute,
courts frequently begin by |ooking to the commopn and ordi nary

meani ng of a word set forth in a dictionary. See, e.g., Carcier
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v. Salazar, 555 U.S. ___, __, 129 S. Ct. 1058, 1063-1064 (2009):

Rousey v. Jacoway 544 U. S. 320, 326 (2005); Carlson v.

Comm ssioner, 116 T.C. 87, 94 (2001). However, analyses of the

| egi sl ative history and purpose of a statute are also traditional
tools of statutory construction. “If a court, enploying
traditional tools of statutory construction, ascertains that
Congress had an intention on the precise question at issue, that

intention is the |aw and nust be given effect.” Chevron U.S. A

Inc. v. Natural Res. Def. Council, Inc., 467 U S. 837, 843 n.9

(1984). We begin our analysis with the legislative history
because it provides evidence of congressional intent with respect

to the precise point at issue. See Zuni Pub. Sch. Dist. No. 89

v. Dept. of Educ., supra at 105-106 (Stevens, J., concurring).

A. Leqgi sl ati ve H story and Purpose

Congress enacted section 448, which generally prohibits C
corporations, partnerships that have a C corporation as a
partner, and tax shelters fromusing the cash nmethod of
accounting, as part of the Tax Reform Act of 1986, Pub. L. 99-
514, sec. 801, 100 Stat. 2345. Before the enactnent of section
448, taxpayers whose businesses did not involve inventories
generally could elect to use any nethod of accounting that
clearly reflected income and that was regularly used in keeping
t he taxpayer’s books and records under section 446. Congress

enact ed section 448(a) because it believed “that the cash nethod
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of accounting frequently fails to reflect accurately the econom c
results of a taxpayers’s trade or business over a taxable year.”
H Rept. 99-426, at 605 (1985), 1986-3 C.B. (Vol. 2) 1, 605.
However, Congress recognized that the sinplicity of the cash
met hod justified its continued use by certain types of taxpayers
and for certain types of activities. 1d. Congress recognized
that individuals, especially those engaged in professional
activities, personal service corporations, and entities where the
inconme is taxed at the individual |evel (such as partnerships and
S corporations) traditionally had used the cash nethod of
accounting in the operation of their trades or businesses and
should be able to continue to use that method. 1d. Thus, in
section 448(b) Congress provided exceptions to section 448(a),
i ncludi ng the exception for qualified personal service
corporations defined in section 448(d)(2).

The conference report on the Tax Reform Act of 1986, Pub. L
99-514, sec. 801, 100 Stat. 2345, states:

A qualified personal service corporation is a

corporation that neets both a function test and an

ownership test. The function test is net if

substantially all the activities of the corporation are

the performance of services in the field of health,

| aw, engi neering (including surveying and napping),
architecture, accounting, actuarial science, performng

arts or consulting. [H Conf. Rept. 99-841 (Vol. I1),
at 11-285 (1986), 1986-3 C.B. (Vol. 4) 1, 285; enphasis
added. ]

The conference report shows that Congress intended surveying

and mapping to be treated as services perfornmed in the field of



- 16 -
engi neering for purposes of the function test.® The tenporary
regul ation reflects that intent.

B. Definitions of Engineering and G vil Engi neering

Webster’s Third New International Dictionary 752 (1993)
defines “engi neering” as:

the science by which the properties of matter and the
sources of energy in nature are nmade useful to man in
structures, machi nes and products--see chem cal

engi neering, civil engineering, electrical engineering,
hydraul i ¢ engi neering, industrial engineering,
mechani cal engi neering, municipal engineering, sanitary
engi neering[.]

The field of engineering includes any branch of engi neering.

See Rai nbow Tax Serv., Inc. v. Conm ssioner, 128 T.C. at 47 (the

field of accounting includes bookkeepi ng, defined in Wbster’s
Third New International Dictionary (1981) as a “branch” of

accounti ng).

6The year after the enactnent of sec. 448, in the Omi bus
Budget Reconciliation Act of 1987, Pub. L. 100-203, sec. 10224,
101 Stat. 1330-412, Congress anended sec. 11(b), making qualified
personal service corporations defined in sec. 448(d)(2)
ineligible for the graduated inconme tax rates contained in sec.
11(b) (1) and inposing tax on them at the highest rate (34 percent
at that tinme). The House Ways and Means Conm ttee expl ai ned:

The personal service incone of corporations owned
by its enployees is taxed to the enpl oyee-owners at the
i ndi vi dual graduated rates as it is paid out as salary.
The commttee believes that it is inappropriate to
allow the retained earnings to be taxed at the | ower
corporate graduated rates. [H Rept. 100-391 (Part 2),
at 1097 (1987).]
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Webster’s Third New International Dictionary 413 (2002)
defines “civil engineering” as “a branch of engineering concerned

primarily with public works (as land surveying, the building of

hi ghways, bridges, waterways, or harbors * * *) put al so
enbracing private enterprises (as railroad and airport building,
private building construction, and farm drai nage)”. (Enphasis
added.) Thus, land surveying is wthin the ordinary neani ng of
engi neeri ng.

C. O her Indicia

“The traditional concept of civil engineering is the
integrated practice of engineering enbracing a nunber of related
specialty areas including, but not limted to, construction,
transportation, structures, water resources and environnental,
and geot echni cal engineering.” Anmerican Society of Cvil
Engi neers (ASCE) Policy Statenment 432 (first approved 1994,
adopted May 2, 2008).°

ASCE recently adopted Policy Statement 333 (adopted Apri
24, 2007), in response to “sonme confusion with respect to the
role of civil engineers in the practice of surveying” and the
“lack of understanding on the part of certain engineering

di sci plines, other than civil, of the inportance of surveying to

"The American Society of Cvil Engineers, founded in 1852,
is Arerica s ol dest national engineering society, representing
nmore than 147,000 nenbers of the civil engineering profession
wor | dwi de. See http://ww. asce. org/inside/.
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the practice of civil, aeronautical, nechanical, and m ning
engi neering, anong others.” 1d. Policy Statenent 333 defines

“Engi neering surveying” as follows:

Policy

Engi neering surveying is defined as those
activities involved in the planning and execution of
surveys for the | ocation, design, construction,
operation, and mai ntenance of civil and ot her
engi neered projects.

Such activities include:

The preparation of survey and rel ated mappi ng
speci fications;

Execution of photogrammetric and field surveys for
the collection of required data, including
t opogr aphi ¢ and hydr ographi ¢ dat a;

Cal cul ation, reduction and plotting of survey data
for use in engineering design;

Desi gn and provi sion of horizontal and vertical
control survey networKks;

Provision of |ine and grade and ot her |ayout work
for construction and mning activities;

Execution and certification of quality control
spatial neasurenents during construction

Monitoring of ground and structural stability,
i ncludi ng alignnment observations, settlenent
l evels, and related reports and certifications;

Measurenent of material and other quantities for
i nventory, econom c assessnent and cost accounting
pur poses;

Execution of as built surveys and preparation of
related maps and plans and profiles upon
conpl etion of construction; and
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Anal ysis of errors and tol erances associated with
t he neasurenent, field | ayout and mappi ng or other
pl ots of survey neasurenent required in support of
engi neering projects.

Engi neeri ng surveying may be regarded as a
specialty within the broader professional practice of
engi neering and, with the exception of boundary, right
of way, or other cadastral!® surveying, includes al
surveyi ng and mapping activities required to support
t he sound conception, planning, design, construction,
mai nt enance and operation of engineered projects.

Engi neeri ng surveying does not include surveys for the
retracenent of existing | and ownershi p boundaries or
the creation of new boundari es.

* * * * * * *

Rati onal e

Engi neering surveying is one of the necessary
skills of a civil engineer. A civil engineer may
speci alize in engineering surveying, thereby devel opi ng
the necessary expertise in the execution and anal ysi s
of neasurenents to the highest |evel practicable. The
engi neering surveyor, as a specialist, supports and
serves other civil engineers in their task of designing
and constructing manmade works for the benefit of
manki nd. While a civil engineer may not engage ful
time in engineering surveying and may not be consi dered
an expert on all aspects of engineering surveying, they
must be well qualified to performthose aspects of
surveying relevant to their professional activities.

Preparation of a detailed topographic map to acconpany an

application for a coal surface mning operations permt and

8Webster’s Third New International Dictionary 311 (2002)
defines “cadastral” as “1: of or relating to the records of a
cadastre: concerned with assenbling or keeping the records
necessary to the cadastre 2 of a map or survey: show ng or
recordi ng property boundaries, subdivision |lines, buildings, and
other details”; Black’s Law Dictionary 195 (8th ed. 1999) defines
“cadastre” (also spelled “cadaster”) as “A survey and val uation
of real estate in a county or region conpiled for tax purposes.”
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subdi vi sion road alignnment, road grades, cutting and filling of
subdi vision lots, and changes to the topography which involves a
final grading plan fall within the ASCE definition of surveying
engi neering. In Tennessee those activities may be perforned by a
licensed | and surveyor as well as a |icensed engi neer.

ASCE publishes various journals that provide technical
information for the civil engineering profession, including the
Journal of Surveying Engineering. An article on the history of
engi neering surveying by WlliamE. Kreisle published in the
Journal of Surveying Engineering traces the devel opnment of the
engi neering surveyor, his equipnment, and his nethods. Kreisle,
“Hi story of Engineering Surveying”, 114 J. Surveying Engi neering,
102- 124 (1988). In the abstract of the article, Kreisle observes
that “The engi neering surveyor, who evolved fromthe |and
surveyor, was the forerunner of all civil engineers, including
the founders of the Anerican Society of Cvil Engineers.” 1d. at
102.

D. State Licensing Laws Not Controlling

The inclusion of surveying in the field of engineering is
supported by the legislative history. G vil engineering is a
branch of engineering, and | and surveying falls wthin the
ordi nary meani ng of engineering and historically is regarded as
within the field of engineering. The fact that |and surveying

may be perfornmed by an individual who is not a |licensed engi neer
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does not renove those services fromthe “field of engineering”.

See Rai nbow Tax Serv., Inc. v. Conm ssioner, 128 T.C. at 46 (tax

preparati on and bookkeeping services are within the field of
accounting even when perfornmed by a corporation that enploys no
licensed C.P. A S).

“The nmeaning of the words or the | egal status of
circunstances for federal tax purposes need not be identical to
their neaning or their legal effect under state law.” Estate of

Steffke v. Conmi ssioner, 538 F.2d 730, 732 (7th Gr. 1976)

(citing Comm ssioner v. Tower, 327 U S. 280 (1946), and Lyeth v.

Hoey, 305 U.S. 188 (1938). In interpreting a Federal taxing
statute the Suprene Court said:

Here we are concerned only with the neani ng and
application of a statute enacted by Congress, in the
exercise of its plenary power under the Constitution
to tax incone. The exertion of that power is not
subject to state control. It is the will of Congress
whi ch controls, and the expression of its will in
| egislation, in the absence of | anguage evidencing a
different purpose, is to be interpreted so as to give a
uni form application to a nation-w de schene of
taxation. * * * State law may control only when the
federal taxing act, by express |anguage or necessary
inplication, nmakes its own operation dependent upon
state law. * * *

Burnet v. Harnel, 287 U S. 103, 110 (1932); see also United

States v. Pelzer, 312 U S. 399, 402-403 (1941); Lyeth v. Hoey,

supra at 194. Thus, the provisions of the revenue |aws “‘are not
to be taken as subject to state control or Iimtation unless the

| anguage or necessary inplication of the section involved nakes



- 22 -

its application dependent on state law.’” United States v.

Irvine, 511 U S. 224, 239 (1994) (quoting United States V.

Pel zer, supra at 402-403).

We can find no basis in the text of section 448(d)(2) or its
| egi sl ative history to conclude that Congress intended to
condition the neaning of “services in the field of engineering”

(or any other qualifying field) on State law. In NLRB v. Hearst

Publns., Inc., 322 U.S. 111, 123 (1944), the Suprenme Court

rejected an argunent that the term “enpl oyee” as used in a
Federal statute should be defined by State | aw, explaining:
Both the ternms and the purposes of the statute, as
well as the legislative history, show that Congress had

in mnd no * * * patchwork plan * * *_ * * * Not hi ng

in the statute’ s background, history, terms or purposes

indicates its scope is to be limted by * * * varying

| ocal conceptions, either statutory or judicial, or

that it is to be adm nistered in accordance with

what ever different standards the respective states may

see fit to adopt for the disposition of unrelated,

| ocal problens. * * *

Simlarly, nothing in the backgrounds, histories, ternms, or
pur poses of sections 11(b)(2) and 448(d)(2) indicates that they
are to be adm nistered in accordance with different |icensing
standards States may adopt. Because State |icensing |aws
governi ng engi neering (and other qualifying fields) differ from
State to State, defining a qualifying field by State |icensing
| aws woul d nean that conduct in one State mi ght constitute the
performance of services in a qualifying field, whereas identical

conduct in a neighboring State would not. *Congress has given no
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indication it intended the crimnality of official conduct under

federal |aw to depend on geography.” United States v. Wyhrauch,

548 F.3d 1237, 1246 (9th Cir. 2008).

Whet her a service is perfornmed in one of the qualifying
fields under section 448(d)(2) is to be decided by all relevant
indicia, including the text of the statute, its legislative
hi story and regul ati ons, application of the normal neaning of the
term“health”, “law’, “engineering”, “architecture”,

“accounting”, “actuarial science”, “performng arts”, or
“consulting”, and exam nation of services historically regarded

as within the qualifying field. See Rainbow Tax Serv., Inc. v.

Comm ssioner, 128 T.C. 42 (2007).

VI . Concl usion

We hold that section 1.448-1T(e)(4)(i), Tenporary | ncone Tax
Regs., supra, is a reasonable interpretation of the statute,
supported by the legislative history, by the ordinary neani ng of
the word “engi neering” which enconpasses surveying; and by other
indicia that surveying is regarded as within the field of
engineering. It inplenents the congressional mandate in a
reasonabl e manner and is not arbitrary, capricious, or manifestly
contrary to the statute. Accordingly, it is valid under both

Natl. Muffler Dealers Association v. United States, 440 U. S. 472

(1979), and Chevron U.S.A 1Inc. v. Natural Res. Def. Council,
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Inc., 467 U S. 837 (1984).° W hold further that petitioner’s
| and surveying is within the field of civil engineering which in
turn is within the field of engineering and that petitioner is a
qual i fied personal service corporation defined in section
448(d) (2) and subject to the flat 35-percent incone tax rate
under section 11(b)(2).

To reflect the foregoing,

An appropriate order and

deci sion for respondent will be

ent er ed.

Under Natl. Muffler Dealers Association v. United States,
440 U. S. 472 (1979), an interpretative regulation is valid if it
i npl ements a congressional mandate in a reasonable manner. By
contrast, under Chevron U.S.A Inc. v. Natural Res. Def. Council,

Inc., 467 U.S. 837, 844 (1984), a legislative regulation is
uphel d “unl ess arbitrary, capricious, or manifestly contrary to
the statute”.



